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BEFORE THE

jftbtral ~ommunttatton~ ~ommt~~ton
WASHINGTON DC 20554

In the Matter of

Implementation of the Local Competition
Provisions in the Telecommunications Act of
1996

)
)
) CC Docket No 96-98
)

REPLY COMMENTS OF AIRTOUCH COMMUNICATIONS, INC.

AirTouch Communications, Inc ("AirTouch") hereby submits its reply comments

in the above-captioned proceeding. This reply addresses (1) issues related to LEC-

CMRS interconnection, and (2) issues raised bv the cellular resellers.

INTRODUCTION AND SUMMARY

AirTouch's comments addressed two fundamental points. First, AirTouch

demonstrated that LEC-CMRS interconnection is governed by Section 332(c)(1)(B) of

the Communications Act of 1934, as amended (the"Act"), not Sections 251/252. A wide

range of commenters in this proceeding supported this proposition.

AirTouch's second point focused on the need for an immediate interim

solution to the pervasive LEC-CMRS interconnection problems which are now a matter

of record at the Commission. As an interim remedy AirTouch proposed the adoption of

a three-part procedure which includes (I) the immediate suspension of existing LEC-

CMRS interconnection rates pending the development of a new negotiated rate based on

long run incremental costs (or a rate imposed by the Commission if the parties cannot

reach agreement); (2) the adoption of "true-up" procedures pursuant to which LECs
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would be compensated (with interest) for the interconnection services provided during

the suspension period based on the new. negotiated rate terms; and (3) the establishment

of a permanent $0.°I per minute rate ceiling to serve as a cap governing current and

future LEC-CMRS interconnection negotiations The adoption of these easily

administered measures in a single package AirTouch noted, would encourage good faith

negotiation by the LECs, lead to the introduction of reasonable LEC-CMRS

interconnection rates at the earliest possible date and accelerate local exchange

competition.

As a separate matter, the cellular resellers argue in their comments that

CMRS providers are "local exchange carriers" as that term is defined in the Act. This

interpretation, which is contested by numerous commenters, ignores the relevant

statutory language and Congressional intent The resellers also contend that CMRS

providers have an obligation under Section 25] (a) of the Act to make unbundled, switch

based interconnection available to wireless resellers upon request. As demonstrated

herein, this assertion is groundless.
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Section II.B.2e(2) and Section II.C

I. LEC-CMRS INTERCONNECTION IS GOVERNED
BY SECTION 332(c)(l)(B)

Numerous parties agree that LEC-CMRS interconnection is governed by

Section 332(c)(l)(B), not Sections 251/252 1 These commenters argue forcefully that the

language of Section 332(c)(1 )(B) and revised Section 2(b), and the legislative history

surrounding the enactment of these statutory provisions, confirm that Congress delegated

to the Commission sole responsibility for matters related to both interstate and intrastate

LEC-CMRS interconnection. These parties also note that this new jurisdictional scheme

was left undisturbed by the 1996 Act, as evidenced by Congress' express retention in

Section 251(i) of the Commission's existing Section 201 authority - authority that was

expanded in the Budget Act to encompass all matters related to intrastate, as well as

interstate, LEC-CMRS interconnection

Some parties take an opposite view by pointing to the wrong statutory

provision. Pacific Telesis, for example, clings to the proposition that "Section 332(c)

applies only to rates charged by CMRS providers to end users, not rates charged to them

by LECs.,,2 The quoted language indicates that Pacific Telesis continues to focus on

Section 332(c)(3)-- which preempts state regulatory authority over CMRS rates and

entry - rather than Section 332(c)(1 )(B) which directs the Commission to oversee LEC-

CMRS interconnection.

See Comments of 360° Communications at 5; AT&T at 42; Sprint Spectrum!
American Personal Communications at 3; Cellular Telecommunications Industry
Ass'n at 1; PageNet at 1; Personal Communications Industry Ass'n at 3-4;
Vanguard Cellular Systems, Inc at !J .. Arch Communications at 12

2 Comments of Pacific Telesis Group at 82 (emphasis in original).
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Equally misplaced is Pacific Telesis' assertion that "the Commission has

already held that Section 332(c) does not preempt state regulation of interconnection

rates ... ,,3 What the Commission determined. in fact, is that Section 332(c)(3) does not

appear to circumscribe a State's regulation of interconnection rates charged by a LEe.

The conclusion is irrelevant, however. because the Commission has not made such a

finding with respect to the relevant provision Section 332(c)(1)(B) The

Commission's ruling in the Louisiana PSC dec!sion, therefore, has no precedential

value. 4

Section II.B.2e(2) and Section II.C.1

II. THE ARGUMENTS ADVANCED BY THE WIRELESS
RESELLERS ARE UNFOUNDED

AirTouch and others noted in their comments that CMRS providers are

not local exchange carriers under the Act, inasmuch as they are expressly excluded from

the definition of "local exchange carriers" set forth in Section 3(a)(2)(44) of the

Telecommunications Act of 1996 (the "1996 Act") 5 Although the Commission was

Id, citing Petition f.?fBehalfofthe Louisiana Public Service Commission For
Authority To Retain Existing Jurisdiction Over Commercial Mobile Radio Services
Offered Within the State ofLouisiana, 10 FCC Rcd 7898, 7908 (1995).

4 As a separate matter, the Illinois Commerce Commission ("ICC") contends that it
may regulate LEC-CMRS interconnection by virtue of its authority to regulate "the other
terms and conditions" of CMRS. Comments ofICe at 52 This assertion is not
supported by the relevant legislative history and is belied by Congress' exclusive
delegation of authority over such matters to the Commission by virtue of Section
332(c)(1 )(B) and revised Section 2(b) The Illinois Commerce Commission comments
make no reference to these relevant statutory provislOns.

See, e.g, Comments of AirTouch at 8, 3600 Communications at 9; Omnipoint at 2:
PageNet at 12; Nextel at 5; PCIA at 16; Bell AtlanticlNYNEX Mobile, Inc. at 2-3;
Vanguard at 19; Cox Communications, Inc at "I
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given the authority to include CMRS providers in the definition, the legislative history

underlying this provision makes clear that such action would be appropriate only "if

future circumstances warrant.,,6

The National Wireless Resellers Association ("NWRA") takes a contrary

VIew. NWRA argues that the definition of telephone exchange service is "broad enough

to include all CMRS, such that CMRS providers are appropriately characterized as LEes

for purposes of section 251 (b)"7 NWRA' s premise is faulty for a number of reasons

Section 3(a)(2)(44) of the 1996 Act defines "local exchange carrier" as

"any person that is engaged in the provision of telephone exchange service or exchange

access." Expressly excluded from this definition are persons "engaged in the provision

of a commercial mobile service under Section 332(c) except to the extent that the

Commission finds that such service should be included in such term." Focusing on the

latter portion of this definition, NWRA asserts that "Congress thus specifically left open

the opportunity for the Commission to conclude that all CMRS should be included in the

definition ofLEC," and it invites the CommiSSIOn to "seize" that opportunity 8

As AirTouch noted in its comments, Congress excluded CMRS from the

Section 3(a)(2)(44) definition based on its understanding that CMRS providers do not

now provide services that are substitutable for landline exchange services, except on an

extremely limited basis The legislative history underlying the adoption of Section

3(a)(2)(44) emphasizes this point

(,

7

See H.R. Rep. No. 104-458, 104th Cong, 2d Sess 115 (1996).

Comments ofNWRA at 10

Id. at II.
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The term "local exchange carrier" does not include a
person insofar as such person is engaged in the provision of
CMRS under Section 332(c) of the Communications Act,
except to the extent that such service as provided by such
person in a State is a replacement for a substantial portion
of the wireless telephone exchange services within such
State 9

The Conference Agreement noted further that "[t]he Senate definition of 'local exchange

carrier' was included to ensure that the Commission could, ifjuture circumstances

warrant, include CMRS providers which provide telephone exchange service or exchange

access in the definition of 'local exchange carrier",10 These statements make clear that,

although the Commission is authorized to classify CMRS providers as local exchange

carriers, this is something to be done, if at alL only in the future and only if CMRS

providers offer services that are substitutable for local exchange services on a widespread

basis. 11

NWRA's argument is also undermined by the fact that CMRS service area

boundaries typically do not conform to local exchange areas. The Florida Public Service

Commission, which is cognizant of the difficulties arising from this fact, offers a

draconian solution·

9

III

11

HR. Rep. No 104-458, 104th Cong, 2d Sess. 115 (1996).

Id. at 116 (emphasis added)

A number of commenters have recommended a reasonable guideline for deter
mining when CMRS providers should be considered local exchange carriers: the
Commission should adopt the standard established by Congress in Section
332(c)(3)(A)(ii), which provides that the states may not regulate CMRS rates until
they can demonstrate that CMRS "is a replacement for land line exchange service
for a substantial portion of the telephone land line exchange service within such
State." See Comments ofNextel at 5, Vanguard at 19-20 Adoption of this
standard would be consistent with Congress' interpretation of "local exchange
carrier" as reflected in the underlying legislative history See note 9, supra
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The FCC will have to implement rules that take into
account a CMRS provider's wide calling scope. The FCC
will have to specify in its rules that Section 251 applies
only to CMRS providers that provide local exchange
service. A CMRS provider's local calling scope may
contain more than one LATA, and hence a multiple number
ofexchanges. Since CMRS providers will serve a wide
calling scope, we are concerned that CMRS providers will
be seeking interconnection arrangements for the purpose of
carrying interexchange traffic. Specific rules limiting the
purpose for which CMRS providers interconnect with local
exchange companies under section 251 will alleviate this
concern. 12

The Florida PSC's "concern", borne out of the fact that CMRS is routinely not a service

that conforms to exchange boundaries, serves to underscore why Section 251 does not

apply to CMRS. It also explains why Congress adopted a separate set of rules in Section

332(c)(l)(B) to govern LEC-CMRS interconnection.

The cellular resellers have also missed the mark with respect to a separate

issue addressed in their comments. Specifically. United Calling Network, Inc. ("DCN")

and NWRA request that the Commission require CMRS providers to unbundle their

networks and undertake the onerous process of establishing cost-based rates for each

network element, so that resellers can install their own switching equipment between the

CMRS provider's mobile telephone switching office and the facilities ofLECs and

interexchange carriers 13

This "reseller switch proposal," which involves CMRS-CMRS

interconnection, has been raised and fully briefed in a separate proceeding- CC Docket

12

13

Comments of Florida PSC at 36

NWRA argues that Section 251 (a) "require[s] facilities-based CMRS providers to
interconnect with a wireless reseller's switch" Comments ofNWRA at 13.
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No. 94_54. 14 The Commission tentatively concluded in that proceeding that the reseller

switch proposal should not be adopted at this time 15 The Commission's rejection of a

switch-based interconnection requirement was based on the tentative finding that such

requirements are "unnecessary" and "may impose costs on the Commission, the industry,

and consumers." 16

More importantly, however- these parties' interpretation of the law as it

relates to switch-based resale is unfounded UCN claims, for example, that "AirTouch

has an absolute duty to interconnect with UCN under Section 251(a)."17 But Section

251(a) only requires telecommunications carriers to provide direct or indirect

interconnection - it does not mandate the direct interconnection requested by switch-

based resellers, much less obligate CMRS providers to unbundle their networks and

establish cost-based rates for each network element. Further support for this conclusion

is found in Congress' exclusion ofCMRS providers from the definition of local exchange

carriers, coupled with its imposition of unbundling requirements only on incumbent

LECs. Congress surely did not intend to hamstring the wireless industry by imposing the

intrusive form of regulation sought by these reseJlers

14

15

16

17

See Interconnection and Resale Obligation Pertaining to Commercia/Mobile
Radio Stations, CC Docket No 94-54. FCC 95-149 (released April 20, 1995).

Id. at ~ 95

Id. at ~ 96

Comments of DCN at 5.
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UCN's effort to throw this issue into the lap ofthe states is also

misplaced18 UCN makes reference in this regard to AirTouch's "apparent.. belie[f]

that it has no obligation to offer interconnection as initially ordered by the CPUC, despite

Section 332's reservation of state authoritv to regulate 'other terms and conditions of

[CMRSl ",19 Section 332(c)(1)(B), however, provides for federal, not state, jurisdiction

over CMRS interconnection. Section 332(c)(3)(A)'s preemption of state regulatory

authority over CMRS rates also precludes anv CPUC requirements for unbundled, cost··

based rates which are an integral component of the reseller switch proposal. The CPDC

acknowledged this jurisdictional shift in a press release dated June 8, ]995, which

informed CMRS providers such as AirTouch that they were no longer obligated to file

state tariffs.

The fact is that no state or federal law, including the 1996 Act, requires

AirTouch to provide the type of interconnection requested by the cellular resellers.

DCN's suggestion that AirTouch has somehow acted improperly by not already

providing the direct interconnection requested by DCN is groundless.

As required by the Commission's rules,20 resellers can resell AirTouch

service in all of its markets AirTouch has negotiated with several resellers who provide

services on a pre-paid basis to customers with limited creditworthiness, such as the

18

19

20

DCN states that "[s]hould the Commission fail to assert its jurisdiction over
CMRS interconnection it must make clear that the CPDC maintains jurisdiction
over the terms and conditions of interconnection as prescribed by Section
332(c)(3)" Comments ofDCN at 8

Jd at 3

Cellular Communication Systems, 86 FCC 2d 469,511,642 (1981), modified, 89
FCC 2d 58, further mod?fied, 90 FCC 2d 571 (1982) (subsequent history omitted).
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services proposed by UCN. AirTouch will continue to negotiate with any reseller

proposing new, innovative distribution opportunities which provide mutually

advantageous market benefits. But there are no legal requirements or public policy

benefits that would mandate the unbundling of cellular networks to accommodate reseller

strategies.

Section II.B.2e(2)

III. INTERIM LEC-CMRS INTERCONNECTION
RELIEF SHOULD BE IMPLEMENTED
IMMEDIATELY

AirTouch's initial comments in this proceeding highlighted the extensive

and persistent problems associated with LEC-CMRS interconnection. 21 To remedy these

problems on an interim basis, AirTouch recommended adoption of a three-part proposal

which included (1) the immediate suspension of existing LEC-CMRS interconnection

rates pending the development of a new negotiated rate based on long run incremental

costs (or a rate imposed by the Commission if the parties cannot reach agreement); (2)

the adoption of "true-up" procedures pursuant to which LECs would be compensated

(with interest) for the interconnection services provided during the suspension period

based on the new, negotiated rate terms; and (3) the setting of a permanent $0.01 rate

ceiling to govern current and future negotiations between CMRS providers and LECs.

While other parties have not had an opportunity to address this proposal, their comments

do reflect an urgent need for immediate remedial action by the Commission.

Centennial Cellular, for example, detailed the significant problems it

continues to encounter as it attempts to negotiate an interconnection agreement with the

21 See Comments of AirTouch at 10-11
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LEC in its service area 22 Other parties likewise emphasized the need for prompt

Commission action to remedy LEC-CMRS interconnection abuses. AT&T noted, for

example, that "prompt action . is necessary to remedy ten years ofLEC recalcitrance in

honoring even basic interconnection principles. such as mutual compensation

a similar vein, Cox Communications, Inc urges the Commission not to hold the LEC-

CMRS proceeding hostage while the results of this much broader proceeding are

awaited?4 Many ofthese parties assert that adoption of the bill-and-keep measures

proposed in CC Docket No. 95-185 is the most prudent approach. 25 AirTouch concurs

with these commenters' concerns and their request for an expeditious remedy.

In particular, however. AirTouch urges the Commission to adopt the

three-part proposal detailed in its comments As noted therein, adoption of these

proposed measures, if done in a single package. will establish a fair framework for

interim LEC-CMRS interconnection, with minimal Commission oversight, while the

parties negotiate appropriate interconnection rates based on long run incremental costs

These procedures will encourage good faith negotiations by LECs, and lead to the

introduction of reasonable LEC-CMRS interconnection rates at the earliest possible date.

Equally important, adoption of this proposal will bring to an immediate end excessive

22

23

24

25

See Comments of Centennial at 7-8.

See Comments of AT&T at 43. See also Comments of Sprint Spectrum/APC at
11-12; Vanguard Cellular Systems, Inc at 18-19; PCIA at 14.

See Comments of Cox at 47-49

See, e.g., Comments of Sprint Spectrum/APC at 6; Omnipoint at 14-15, Vanguard
at 18-19
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LEC-CMRS interconnection rates that impede the introduction of local exchange

competition.

CONCLUSION

For the reasons stated herein and in its initial comments, AirTouch urges

the Commission to conclude that LEC-CMRS interconnection is governed by Section

332(c)(1)(B). Consistent with that authority_ the Commission should adopt the three-part

interim proposal recommended in AirTouch's comments The Commission should also

conclude that CMRS providers are not LECs as that term is defined in the Act, and it

should confirm that the Act does not impose switch-based interconnection and cost-based

unbundling requirements on CMRS providers

Respectfully submitted,

AIRToUCH COMMUNICATIONS, INc.

David A Gross
Kathleen Q. Abernathy
AirTouch Communications, Inc.
1818 N Street, N.W, Suite 800
Washington, D.C 20036
(202) 293-3800

Pamela Riley
AirTouch Communications, Inc.
One California Street
San Francisco, CA 94111
(415) 658-2000

May 30,1996
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